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MR M. BAIRD:   If the tribunal please, I appear with my friend MR P. SINGLETON 
for the applicant.  

THE D.PRESIDENT:   Thank you, Mr Baird.  
5 

DR M. PERRY QC:   If the tribunal pleases, I appear with my learned friend DR M. 
IZZO for the Minister for the Environment.  

THE D.PRESIDENT:   Thank you, Dr Perry.  
10 

MS R. PEPPER:   May it please the tribunal, I appear for the joined party, the 
Director-General, in this matter.  

THE D.PRESIDENT:   Thank you, Ms Pepper.  Yes, Mr Baird.  
15 

MR BAIRD:   Thank you.  Mr Deputy President, the application here is brought 
pursuant to section 25 of the Administrative Appeals Tribunal Act for a review of the 
decision made by the respondent, the Minister for the Environment, Heritage and the 
Arts, on 19 December 2006 pursuant to provisions of the Environment Protection 
and Biodiversity Conservation Act to declare the New South Wales commercial 20 
kangaroo harvest plan 2007 to 2011, which we refer to as the plan, as an approved 
wildlife trade plan.  

The purpose of that plan, the tribunal may be aware, is to enable the export and trade 
of particular species of kangaroo.  And the applicants note, and I think it s important 25 
for the discussion of the case, to note that if the plan is not approved that does not 
necessarily mean that commercial culling of kangaroos will cease, but it does mean 
that the export of those kangaroo species would be prohibited under the EPBC Act.  

THE D.PRESIDENT:   You put your case on the basis that we could either set aside 30 
the plan and send it back to the minister to redo - - -   

MR BAIRD:   Yes.  

THE D.PRESIDENT:   - - - or to make changes to it. 35  

MR BAIRD:   That s correct, Deputy President.  Mr Deputy President, I do propose 
to provide a brief opening to set the matters in context, and then I would propose to 
take the court to 

 

the tribunal to the contentions for which we contend and to outline 
briefly the statutory scheme with which the applicant contends the tribunal would 40 
have regard 

 

must have regard to;  but, in particular, to highlight the specific issues 
that we say the tribunal must be satisfied prior to granting the plan, granting approval 
to the plan.  

THE D.PRESIDENT:   I think what would particularly help us was not merely the 45 
statutory setting, but where you say your contentions fit into that statutory setting.  
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MR BAIRD:   Indeed.    

THE D.PRESIDENT:   I mean, we have read the papers, in the sense of having read 
the papers we haven t studied the papers.  We don t know the minutiae of the parties 
cases as yet. 5  

MR BAIRD:   Thank you, Deputy President.  The applicant s case brought by the 
Wildlife Protection Association of Australia is in the context that sits 2001 to 2006.  
Populations of kangaroos across New South Wales have decreased between 54 per 
cent and 72 per cent.  During that time the legalised slaughter of protected 10 
indigenous species, including the red kangaroo, the western kangaroo, the eastern 

 

western grey kangaroo, the eastern grey kangaroo and wallaroo have resulted in the 
deaths of over 5.1 million kangaroos.  In addition, there is a collateral and uncounted 
damage to the young at foot and pouched joeys who either starve to death or have 
been bludgeoned to death.  But their estimates run into the hundreds of thousands. 15  

In 2008, for the current year, under the code it is proposed to allow over a million 
kangaroos to be killed which is up from 940,000 kangaroos in 2007.    

THE D.PRESIDENT:   Under the code or under the plan? 20  

MR BAIRD:   Well, sorry, under the plan.  I apologise.  Under the plan.  The actual 
take in 2006, according to the documents provided by the Department of 
Environment, Conservation and Climate Change, was 

 

in 2006 was 676,000 
kangaroos or about 11 per cent of the population.  The actual take up to September 25 
2007 was approximately 631,000 kangaroos or about 10 per cent of the total 
estimated population.  

And that take at those levels is continuing, despite the decline in total kangaroo 
population numbers, as estimated through the survey schemes mostly proposed by Dr 30 
Poppel and others, that during that process the estimated numbers of kangaroos had 
declined between 57 per cent for red kangaroos, and 66 to 70 per cent of eastern and 
western grey kangaroos, and in the northern tablelands approximately 74 per cent of 
wallaroos.  And it is one of the significant contentions of the applicant that the future, 
or the operation of the plan has to be seen against those significant reductions. 35  

THE D.PRESIDENT:   What are those figures?  

MR BAIRD:   The figures were between 

 

or 57 per cent for red kangaroos between 
2001 and 2005, 66 per cent of eastern grey kangaroos, 70 per cent western grey 40 
kangaroos, and 74 per cent of wallaroos in the northern tablelands.    

THE D.PRESIDENT:   Are they only found in the northern tablelands, or have you 
only got figures for that?  

45 
MR BAIRD:   That is the figures for which the appropriate permits are issued by the 
DCC.  Despite those reductions in total population numbers which are all estimates - 
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and one of the important things is that we don t contest the estimates, we re not 
challenging the survey methodology conducted by the department or on which the 
joined party reaches its quota, its population numbers and its quota figures.  For the 
purposes of the case here today, the applicant does not contend that the survey 
methodology is inappropriate or inaccurate within the parameters that have been 5 
defined, the plus or minus percentages.    

But what we are doing is comparing the numbers or the estimates that have been 
accepted by the Department of Environment and Climate Change, and its 
predecessors, and basing our contentions on those figures.  So the applicant notes 10 
that despite those reductions, there is no proposal or suggestion that the killing 
should cease.  Rather, by approving the latest plan, the minister has ensured that the 
current quotas of killing of kangaroos can be maintained at 17 per cent for red 
kangaroos and 15 per cent for greys, both eastern and western, and wallaroos.  

15 
And it would appear that the main argument for this, in the applicant s contention, is 
that the minister and the New South Wales Department of Environment and Climate 
Change which prepared the plan argues that the harvest remains sustainable as there 
are still kangaroos in New South Wales.  It will be contended by the applicant that 
that is simply unsupported by the evidence, and that contention is one of the primary 20 
contentions of the applicant; that the evidence does not support the sustainability of 
the continuing culling of kangaroos at those figures: 15 per cent for eastern and 
western kangaroos of total population numbers, and 17 per cent for red kangaroos.  

THE D.PRESIDENT:   Do you have to demonstrate the affirmative proposition, or is 25 
it about to show that the negative proposition is not sustainable on the evidence?  

MR BAIRD:   Deputy President, if I can 

 

in one moment, if I can take you to the 
legislation, the applicant s contention is that it is up to the minister, the 
Commonwealth minister, when approving the plan to be satisfied of particular points.  30 
So there is in this particular instance, if you like, a reverse onus on the minister in the 
case of a matter before the tribunal, but in our submission it s not necessarily a 
reverse onus, it is, of course, the decision-maker, the tribunal, needing to be satisfied 
of certain specific criteria that have been met.  

35 
Until those criteria are satisfied, then it is contended by the applicant that the tribunal 
would not have the power to exercise 

 

or to make the decision to approve the plan.  
Even if those matters are met to the satisfaction of the tribunal, then there is still a 
discretionary 

 

there are discretionary matters to be considered.  So that the primary 
obligation rests on the minister, or the department when approving the plan, that the 40 
satisfaction has to be of those particular criteria.     

THE D.PRESIDENT:   Yes.  

MR BAIRD:   As I said before, the applicants contend that the conclusion, that 45 
conclusion that the current level of killing of kangaroos by species by sustainable is 
simply not supported.  Without data on recruitment and reproductive rates, 



 

.2007/0535 31.3.08 P-5   
©Commonwealth of Australia   

assessment of overall species loss and a general understanding of different species, 
we risk putting the kangaroo species covered by the plan 

 
being the red kangaroo, 

the eastern grey, the western grey and the wallaroo 

 
in the same categories as the 72 

per cent of macropod species that have either become extinct or have declined in 
abundance and/or range since the landing by the First Fleet in 1788. 5  

It may be appropriate to the tribunal at this point 

 

and I have discussed this with my 
friend Dr Perry 

 

that it may be appropriate to tender the T documents to then allow 

 

I wish to show some of those documents to the tribunal at this point, unless there is 
any objection. 10  

THE D.PRESIDENT:   Yes.  The T documents will be exhibit 1.   

EXHIBIT #1 T DOCUMENTS 15   

THE D.PRESIDENT:   Can I simply say that we will regard them as nothing more 
than documents that were before the decision-maker, unless and until the parties tell 
us that some different status should be accorded to them.  And can I also tell you that 20 
we don t regard them as required bedtime reading.  If there are documents you want 
us to have regard to, we want the parties to tell us about them, rather than simply 
keep them in reserve for the Federal Court.  All right.  So, yes, we have the T 
documents.  

25 
MR BAIRD:   I thank the Deputy President for that observation.  If I could - - -   

THE D.PRESIDENT:   Well, as counsel I never knew what the evidentiary status of 
these things were and I find it best, sitting here, to tell the parties in advance what my 
practice is, or what our practice is, and you can cut your cloth accordingly. 30  

MR BAIRD:   Indeed.  I appreciate the tribunal s observation.  It is probably 
appropriate to start at T document 19 at 329.    

THE D.PRESIDENT:   Has there been any change in the name of the minister with 35 
the - - -   

MR BAIRD:   Yes, I - - -   

THE D.PRESIDENT:   Dr Perry, are you 

 

is the Minister for Environment and 40 
Heritage still the Minister for Environment and Heritage?  

DR PERRY:   If your Honour would give me a moment.  Yes, your Honour, it s the 
Minister for the Environment, Heritage and the Arts now.  And it may be 
appropriate, in light of that, to amend the title. 45  
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THE D.PRESIDENT:   All right.  Well, we will direct that the name of the 
respondent be amended accordingly.  

DR PERRY:   Thank you.  
5 

THE D.PRESIDENT:   And, Dr Perry, I gather in Sydney people normally sit down, 
although I am - - -   

DR PERRY:   Thank you, your Honour.  It was force of habit, Deputy President.  
10 

THE D.PRESIDENT:   I know the feeling.  

MR BAIRD:   And I would apologise to the tribunal, if the tribunal required me to 
stand but - - -   

15 
THE D.PRESIDENT:   No, no, it is when in Rome do as the Romans.  

DR PERRY:   Thank you.  

THE D.PRESIDENT:   Yes. 20  

MR BAIRD:   If the tribunal notes that at T19 is the 

 

at page 329 is the declaration 
by the then minister, that is the declaration we are seeking to set aside or to 

 

that is 
under review.  In particular, the conditions that have been opposed under section 303 
of T of the Environment Protection and Biodiversity Conservation Act 

 

and if I may 25 
refer to it as the EPBC Act hereafter - - -   

THE D.PRESIDENT:   Is there any other Act in issue in the case?  

MR BAIRD:    Not specifically. 30  

THE D.PRESIDENT:   The Act, if you just talk about the Act then I think we will 
understand what you mean, rather than that awful mouthful.  

MR BAIRD:   Yes.  There is, of course, the state Act that require 

 

that makes 35 
kangaroos protected species, but apart from noting that - - -   

THE D.PRESIDENT:   Well, if the parties talk about the Act we will assume they 
mean this one, unless somebody says to the contrary.  

40 
MR BAIRD:   Thank you.  The conditions that have been imposed are that the 
harvest must be carried out in accordance with the New South Wales Commercial 
Kangaroo Harvest Management Plan 2007 to 2011.  A special quota can be utilised 
to the maximum amount under the management plan in specific zones but on a state-
wide basis cannot exceed 1.5 per cent of the population estimate for each species in 45 
any one year, and that the approval is valid for the particular period of time which is 
from 1 January 2007 until 31 December 2011. 
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If I can just in relation to point 2, which relates to the special quota 

 
and I will take 

the tribunal to the special quota, but if I can say that at this point of time the applicant 
has not made any general or any specific contentions in respect of the special quota 
because we say that that special quota is 

 
the general quota is unsustainable.  The 

special quota being an additional 5 per cent depending on species we say merely 5 
compounds the unsustainability of the kangaroo management plan.  The document at 
T20, which goes from page 330 to 343 and is dated 25 January 2007, is the statement 
of reasons of the then minister for making the determination.      

And although that is the decision under review in the Tribunal obviously in 10 
exercising its decision making functions, will come to its own reasons either to grant 
or refuse.  There are some matters that I would like to take the Tribunal to at this 
juncture to highlight the applicant s concern in relation to its main contentions.  The 
specific issues that I wish to address relate to paragraphs 21 and 22, where the 
Minister found that the harvest is set at levels that is sustainable.  He refers to 15 
conclusions at 44 to 57 below.  But also, in particular, where the Minister found that 
reducing the grazing impact of these species is likely to lead to a conversation of 
biodiversity in New South Wales.    

That is one of the findings of fact on which the Minister made his decision, and it s 20 
one of the matters that we contend is not supported by the evidence.  But it 
highlights, in the applicant s case, one of the significant issues in the treatment of 
kangaroos, or the management of kangaroos, in that they have been regarded as a 
pest, and as competitors for sheep and cattle.  And that perception of kangaroos as 
pests has impacted on some of the management decisions taken and, in particular, the 25 
decision that allows kangaroos to be harvested in circumstances where we say the 
evidence will show that there is no biodiversity benefit to be gained from the harvest 
of kangaroos, and that the evidence would show that, in fact, left to themselves, 
kangaroos achieve a certain equilibrium with the environment and the ecosystem in 
which they live. 30  

THE D.PRESIDENT:   But sheep and cattle have nothing to do with biodiversity do 
they?  

MR BAIRD:   Yes, they do.  In terms of the impact - - -  35  

THE D.PRESIDENT:   Sorry, they have an impact - - -   

MR BAIRD:   They have an impact.  
40 

THE D.PRESIDENT:   - - - on the species, but where the Minister is speaking of the 
conservation of biodiversity he is not talking about sheep and cattle within that 
biodiversity I assume.  It s the natural species that are being spoken of isn t it?  

MR BAIRD:   Well, in relation to the biodiversity 

 

and this is perhaps one of those 45 
other issues, that there is no doubt, and the evidence shows, that kangaroos have had 
some 

 

and in particular these species 

 

have had some advantage as a consequence 
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of the change in environment by a physical landscape over the last 200 years.  But 
these have 

 
it would appear that the particular impact of opening up wooded areas 

has assisted kangaroos in their distribution ranges.    

THE D.PRESIDENT:   At that presumably is at the cost of, what, the smaller 5 
mammals?  The burrowing mammals and those sorts of things.  

MR BAIRD:   I would presume so.  But as to whether there is any impact of 
kangaroos on those species, the answer we say is no.  The important issue here is that 
there is an argument advanced that the reduction in kangaroo numbers provides a 10 
biodiversity benefit.  And that is one of those matters that we contend is not so.  

THE D.PRESIDENT:   All right.  Is that finding necessary?  

MR BAIRD:   Deputy President, if I can take you to the Act in just a short moment 

 

15 
if I can just highlight the two issues and then - - -   

THE D.PRESIDENT:   All right.  

MR BAIRD:   Those paragraphs, 21 and 22, are also identified at paragraphs 

 

or 20 
referred at paragraphs 44 to 57 where the Minister makes certain findings with 
respect to the use of the quotas and the upper limits of the quotas.  And, in particular, 
makes a particular finding at paragraph 49 where the Minister found that:  

If within a zone the special quota is fully utilised 

  

25  

and this is that additional quota over and above the 15 per cent and the 17 per cent 
that s allowable 

  

then the total commercial harvest would be 20 per cent of the population 30 
estimate for eastern grey kangaroos, western grey kangaroos and wallaroos.  
And 22 per cent of the population as to red kangaroos.  These harvest rates are 
not considered sustainable in the long term, but would not be detrimental in the 
short term.  Harvest at this level would be one off to address the specific 
damage mitigation problem in a particular area. 35  

THE D.PRESIDENT:   Is there any greater definition of long term and short term?  

MR BAIRD:   That is an issue that we find no assistance in the literature and in the 
evidence that the question of long term as opposed to short term. 40  

THE D.PRESIDENT:   I mean, there s no - as I read the plan there s no 
differentiation from year to year within the plan is there?  

MR BAIRD:   No. 45  

THE D.PRESIDENT:   So presumably short term is over the lifetime of the plan. 
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MR BAIRD:   Well, that s an assumption that we say has not been 

 
or is not 

provided for in the plan itself.  And, indeed, the figures of 20 per cent and 22 per cent 
as being unsustainable in the long term, again one of the contentions is that the 
evidence does not, from the respondent and joint party, does not disclose where those 
figures come from or how they can show that these are sustainable at a particular 5 
level.  Or, indeed, what do they mean by long term and short term.  So these are 
issues that we say that the decision maker needs to have regard to in order to form 
the prerequisite satisfaction that enables the decision to approve the plan to be made.    

The other matter that 

 

one of the significant matters from the applicant s contention 10 
is in respect of animal welfare.  And at paragraph 28 the Minister holds the name of 
the management plan is dedicated to animal welfare.  And that at paragraph 28:  

I found the management plan requires commercial shooters to comply with the 
code of practice for the humane shooting of kangaroos, the code, or any 15 
subsequently relevant nationally endorsed code that replaces that document.  I 
refer to my findings and conclusions in paragraph 77 to 85 below.  

At 77 to 85 is the discussion by the Minister and the findings thereof in respect of the 
code and compliance with the code.  It is one of the contentions of the applicant that 20 
there are 

 

it is a necessary precondition, if I can use that, to ensure that the Minister 
must find that the code of 

 

not be satisfied simply that the code of practice is going 
to be complied with.  That there is a requirement to ensure that the code of practice 
itself, assuming compliance, meets the relevant criteria as defined in the Act.    

25 
So that it s not simply open for a Tribunal to say that because there is reference to the 
code in the legislation and regulations, even if the Tribunal were to find that the code 
will be complied with that therefore the aim of 

 

the finding that the plan is 
consistent with the humane treatment of animals is satisfied.  There s an intermediate 
step that requires the Tribunal to actually assess whether the code is sufficient for the 30 
purpose with which it is being - - -   

THE D.PRESIDENT:   All right.  So you say that the steps are that it s not enough to 
be satisfied that there is a code and that it will be complied with.  We have to, as it 
were, assess the code. 35  

MR BAIRD:   Assess the code in achieving the objects of part 13A, which is to 
promote the humane treatment of wildlife.  And that is assuming there is compliance.  
The other issue deals with the contentions advanced in the evidence that there is non-
compliance with the code, and how non-compliance can lead to - those instances of 40 
non-compliance can lead to the satisfaction of the Tribunal that the code nevertheless 
promotes the humane treatment of wildlife.  

THE D.PRESIDENT:   Is there a statutory basis for the code?  
45 

MR BAIRD:   The code is identified in the regulations.  It s regulation 9A.05 of the 
EPBC regulations. 
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THE D.PRESIDENT:   Sorry, 9A - - -   

MR BAIRD:   9A.05 of the 2000 regulations.  

THE D.PRESIDENT:   And is there some 

 
is there a statutory setting for the making 5 

and proclamation of the code?  

MR BAIRD:   Deputy President, if I could just correct myself.  There is 

 

I should 
say, the regulation 9A.05, which is actually contained at folio 333 of T20 - - -   

10 
THE D.PRESIDENT:   But I just want to sort of get clear in my own mind at this 
stage that, if you re asking us to assess the code for meeting the objective of humane 
treatment, that you re not asking us to undertake a statutory task that s given to 
others.  

15 
MR BAIRD:   The regulation merely notes, under sub-regulation (4), that - - -   

THE D.PRESIDENT:   I think the code is not a matter of public law, is it?  

MR BAIRD:   No. 20  

THE D.PRESIDENT:   It s not a 

 

yes, it s a matter of private agreement which 
these regulations adopt as being an appropriate standard.  

MR BAIRD:   And that is where I 

 

in terms of the regulations 

 

sorry, if I can 

 

in 25 
terms of the regulations, the code is not prescribed in any specific manner.  The only 
reference is by way of a notation which says note 1 under sub-regulation 

 

under 
subparagraph 4A.  If the animal is killed it is done in a way that is generally accepted 
to minimise pain and suffering.  And then it says - - -   

30 
THE D.PRESIDENT:    Well, your case, presumably has to be that, at the first level, 
we have to be satisfied of the humane treatment.  And, at a second level, it is not 
enough that we re simply satisfied that s it done in accordance with the code.  

MR BAIRD:   That s correct. 35  

THE D.PRESIDENT:   And you say that we have to, as it were, look at the code and 
see whether the code meets that statutory criteria.  

MR BAIRD:   That is correct, deputy president. 40  

THE D.PRESIDENT:   All right.  Yes, I understand.  Right.    

MR BAIRD:   It is also appropriate at this point of time that I identify that the 
applicant s position - the Wildlife Protection Association of Australia - the 45 
applicant s position is that they do not support the killing of kangaroos under any 
circumstances.  They oppose it on moral and ethical grounds, and it is the position of 
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the applicants that, leaving aside any statutory basis, it cannot be supported.  The 
important issue for the Tribunal to consider is, nevertheless, the statutory basis under 
which the decision is exercised, but to ensure that the statutory exercise of that power 
does not conflict with any of the specific requirements that are set out in the Act.  

5 
THE D.PRESIDENT:   Yes, and in that context we need to put aside our own moral 
or ethical views and look purely at the statutory criteria.  

MR BAIRD:   Indeed.  There is a gloss to that if I can highlight that.  The 
submissions that we will ultimately make in relation to the application of the 10 
principles of ecologically sustainable development and the precautionary principle do 
highlight the issue of the intrinsic value of wildlife and the intrinsic value of 
biodiversity.  And those principles that we say must be applied when exercising the 
power under this Act do actually indicate that there is a value in the species that is 
proposed to be taken.  That is a matter that can be taken into consideration by the 15 
decision maker.    

The concern that we have in this case is that the culling and killing of a significant 
proportion of the kangaroo species is done on and advanced on particular grounds, 
but that those grounds, we say, are either not met or do not fall within the relevant 20 
tests that must be satisfied.  The issue here, if it s advanced that the culling of 
kangaroos are done for benefits to pastoralism, we say are not supported, not 
provable;  and if the commercialisation of wildlife, which is an object of the Act, is 
done in a way that does not take into account the particular intrinsic value of that 
wildlife then that may be a breach of the application of the principles of ESD. 25  

And one of the main issues in the case is:  why are we doing this?  Why are we 
killing the kangaroos?  Is it purely for a commercial benefit, in which case does that 
benefit get weighed against all the other detriments, both to the population itself, the 
million kangaroos that die, the untold numbers of joeys and young at foot that are the 30 
collateral damage of the culling?  Is it because it has been done for 140 years and 
there are still kangaroos about, that we should keep on doing this?  Or is it because 
all the tests in the legislation are satisfied?  And it will be the contention of the 
applicant that, on a proper exercise and analysis of both the power contained in the 
legislation, applied to the facts that the tribunal would reject and not make a decision 35 
to approve the plan.  

If I could take the tribunal now to the relevant provisions of the Act just to put it in 
context.  

40 
THE D.PRESIDENT:   Yes, 303 something or other, isn t it?  

MR BAIRD:   That s correct.  

THE D.PRESIDENT:   It s getting close to the Tax ..... Act. 45  

MR BAIRD:   It grows larger all the time. 
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THE D.PRESIDENT:   Well, in terms of adding alphabetic references.  

MR BAIRD:   One should always worry when they get up to the FZs.  Does the court 
have a copy of the whole of the Act or just the extracts?  

5 
THE D.PRESIDENT:   Yes, we have got reprint number three, 1 March 2007.  

MR BAIRD:   Thank you.  

THE D.PRESIDENT:   We have a very good library. in this tribunal. 10  

MR BAIRD:   If I could take the tribunal, first of all, to the objects of the Act.  The 
objects of the Act, as identified in 3(1), and in particular, they identify to provide for 
the protection of the environment, especially those aspects of the environment that 
are matters of environmental significance;  and to promote ecologically sustainable 15 
development through the conversation and ecologically sustainable use of natural 
resources;  and to promote the conservation of biodiversity.  They re three matters 
that I seek to identify to the tribunal as being particular relevant in this case.    

The other matter is at paragraph E, which is to assist in the cooperative 20 
implementation of Australia s international environmental responsibilities.  One of 
the matters in respect of part 13A is that it seems to deal with Australia s obligations 
under ..... to ensure the compliance with an international treaty and the treaty of 
biodiversity.    

25 
THE D.PRESIDENT:   But that s the constitutional foundation, isn t it?  

MR BAIRD:   Sorry?  

THE D.PRESIDENT:   But that s the constitutional foundation for the 30 
Commonwealth getting into this?  

MR BAIRD:   Yes.  

THE D.PRESIDENT:   I mean, New South Wales can slaughter kangaroos to their 35 
heart s content and the Commonwealth can do nothing about unless and until there is 
some constitutional lever which is a treaty or export, or something of that nature.  

MR BAIRD:   Yes, there is - I mean, there is a treaty, and it would seem that the 
New South Wales Government has recognised that one can t slaughter kangaroos by 40 
accepting that they re a protected species;  so the New South Wales Government has 
already moved to make them a protected species, that means that you can t actually 
take and kill them except in accordance with the National Parks and Wildlife Act;  
but in terms of the - one of the issues that arises is, of course, if this particular part of 
the legislation, of the Act, part 13A is designed to ensure compliance with 45 
Australia s international obligations then one of the important issues is that that 
seems to indicate, when one is considering ecologically sustainable development and 
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the precautionary principle, which we have identified in our two contentions as being 
particular matters that we would seek the tribunal to have regard to, but one can look 
at the role that international documents and treaties have played in the development 
of ESD and the precautionary principle.  

5 
THE D.PRESIDENT:   Yes, well then - - -   

MR BAIRD:   Then subparagraph 2 - section 3, subsection 2(e) identifies that in 
order to achieve its objects, the Act enhances Australia s capacity to ensure the 
conservation of its biodiversity by including provisions to protect native species;  and 10 
relevantly (IV), identify process that threaten all levels of biodiversity and implement 
plans to address these processes.  Relevantly, at section 528, which is at page 809, in 
reprint number 3:   

The definition of biodiversity means the variability among living organisms 15 
from all sources, including and other aquatic ecosystems, and the ecological 
complexes of which they are part.  It includes: (a)  diversity within species and 
between species; and (b) diversity of ecosystems.  

Ecosystem is also defined at page 815: 20  

Ecosystem means the dynamic complex of plant, animal and micro-organism 
communities and their non-living environment interacting as a functional unit.  

And we say that s a fairly broad definition which will eventually impact on section 25 
303FO.  If I can then take the tribunal back to section 3A.  That is where, in the 
Commonwealth Act, the principles of ecologically sustainable development are 
defined.  That:  

Decision making process should effectively integrate both long term and short 30 
term economic, environmental, social and considerations.    

That highlights the important of integrating both long term and short term.  I should 
also identify to the tribunal that there is no definition of long term or short term in the 
Act.  (b): 35  

If there are threats of serious or irreversible environmental damage, lack of full 
scientific certainty should not be used as a reason for postponing measures to 
prevent environmental degradation.  

40 
That is a restatement of what is generally referred to as the precautionary principle.  

THE D.PRESIDENT:   Is it that or is the other side of that coin?  I thought, in 
broadest sense, the precautionary principle is sort of, if in doubt, don t do it.  If 
there s a lack of knowledge as to the effect, don t do it.  That seems to put, you 45 
know, if there s a doubt, or if there are threats, the absence of complete knowledge 
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shouldn t be used to delay the implementation of sets to prevent it.  That seems to be 
a slightly different proposition, but coming from the same base.  

MR BAIRD:   The definition, actually, in 3A(b) is more the correct approach to the 
Vorsorgeprinzip, which was the precautionary principle in German law - that the 5 
issue is if there are threats of serious or irreversible damage then the lack of the 
certainty as to those threats means that you can put in measure to reduce the potential 
for those threats to come to pass.  There s a little bit of confusion or gloss, if one 
likes, because at section 391 of the Act there is also a specific definition of the 
precautionary principle which, in my submission, goes further than necessarily that 10 
statement.  And that at 391, paragraph 2:  

The precautionary principle is that lack of full scientific certainty should not be 
used as a reason for postponing a measure to prevent degradation of the 
environment, where there are threats of serious or irreversible damage. 15  

So the precautionary principle, as defined in the Commonwealth Act, is as the 
tribunal has identified it, that where you have got lack of certainty, that shouldn t be 
used as an excuse, if you like, not to take certain action.  Now, when there are used 
as a reason for postponing measures;  now postponing measures, or measures, could 20 
be, and we would urge the tribunal at the conclusion of this case, could be not 
allowing the plan to be made, because, we say, and we ultimately contend that there 
are threats of serious environmental damage, and that s on a specific basis because 
there are clear threats:  there are a million kangaroos that are going to be killed every 
year because of the plan;  but, in addition, we would say that there is sufficient 25 
uncertainty as to what that killing will do on the potential status of this species, or the 
individual species.  And that we relate to the significant population declines over the 
last five years.  But - - -   

THE D.PRESIDENT:   But do you say that not approving the plan amounts to 30 
postponing measures to prevent environmental degradation?  

MR BAIRD:   Yes.  

THE D.PRESIDENT:   It doesn t seem entirely a happy fit, buy anyway that s 35 
something we can debate at greater length.  

MR BAIRD:   If I can just go a bit further to that answer, Mr Deputy President.  That 
the issue there is that if - and partly because this is a plan, rather than a development 
activity, or a specifically confined matter.  I mean this is a matter that affects the four 40 
species of kangaroo across two thirds of western New South Wales.  But we say that 
by not making the plan, by not approving the plan, it will have a particular impact, or 
it will be able to stop the commercial culling for export of kangaroos.    

Now, if it is the export of the kangaroos and the kangaroo product that is the reason 45 
for the Commonwealth minister to make the declaration or to have the wildlife plan 
approved, then by not making the plan, that is a step taken to prevent the potential 
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environmental harm from occurring, because the harm, we say, that will occasion by 
the plan being approved is that the commercialisation, if one likes, of the harvest 
takes place, the exporting of the harvest, and that enables - and that actually enables 
the harm to occur.  

5 
The other issues, the other principles, that are necessary and relevant, the principles 
of intergenerational equity:  

The present generation should ensure that the health, diversity and productivity 
of the environment is maintained or enhanced for the benefit of future 10 
generations.  

Paragraph (d):  

The conservation of biological diversity and ecological integrity should be a 15 
fundamental consideration in decision making.  

And one of the matters that we say in applying these principles, the principles of 
ESD, to a decision whether to approve the plan or not is that that conservation of 
biological diversity and ecological integrity becomes a fundamental consideration in 20 
decision making.  Now, there is arguments as to what does it mean if part of the ESD 
process is, of course, a balancing of costs and benefits, however defined, but, in our 
submission, we will always argue that the definition in the Act, when the tribunal 
comes to exercise its determination whether to approve the plan, comes back to a 
particularly fundamental consideration, which is the conservation of biological 25 
diversity and ecological integrity. So that becomes of particular import when going, 
and there are authorities that we would take the court to in closing, in our 
submissions.  

The other issue that we, of course, completely acknowledge is that ESD also 30 
requires, under paragraph (e):  

Improved valuation, pricing and incentive mechanisms should be promoted.  

That relates to improved valuation for - it has often been referred to in some respects 35 
as the polluter pays principle, but it goes a bit broader than that.  It is that the 
improved valuation of products, goods and services promotes an appreciation of a 
value for the environment, both intrinsic and commercial, which is meant to lead to 
better decision making processes so - and one of the issues will always be, and some 
of the evidence always goes to, this idea that, at a certain point of time, when 40 
kangaroo numbers are less, there is no incentive for trappers to shoot kangaroos.  
This comes out in the evidence.    

One of the issues, we say, that the tribunal would look at is that whether or not 
something is commercially viable can depend on a whole range of factors, but the 45 
tribunal would focus its examination of these issues on the need to look at it from an 
ecological view point in terms of creating whatever value the kangaroo may have.  
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That s an inelegant way - perhaps, I can rephrase it this way.  One of the arguments 
in the case is that although the quota is set at 15 per cent, the evidence will show that 
rarely is that quota achieved;  that on average, the percentage of population that is 
killed is in the region of 9 to 11 per cent, in the broad terms, I m talking about, across 
the state.   5  

One of the arguments that appears in the respondent s material is that this is also 
because, at a certain rate of kangaroos per square kilometre, it does not become 
economic for the trapper to go out and shoot:  it takes too long to find the kangaroos 
to kill.  But our contention is that the tribunal would have regard not to the number 10 
killed, but the number potentially able to be killed under the quota, because if 
kangaroo meat became more expensive or more desirable, for whatever reason, then 
there is obviously economic incentive for that trapper to go out and find the rare 
kangaroos, or the rarer kangaroos, to kill them and then to bring them back.  

15 
And it s one of the arguments, the contentions, that we raise in relation to the 
sustainability, that it s one issue to say that it is sustainable because we have been 
doing this for a number of years at this level, when that level is the 11 per cent 
figure, not the 15 per cent or the 17 per cent figure.  And one of the arguments that 
we will put is that the most the tribunal could find, even on those facts, assuming that 20 
it was sustainable, is that the level of sustainability can only relate to the 9 or 11 per 
cent actual take, not the 15 or 17 per cent quota.  If I can then take the tribunal to part 
13A.  Section 303BA outlines the objects of part 13A:  

To ensure that Australia complies with its obligations under and the 25 
Biodiversity Convention to protect wildlife that may be adversely affected by 
trade;  to promote the conservation of biodiversity in Australia and other 
countries;  to ensure that any commercial utilisation of Australian native 
wildlife for the purposes of export is managed in an ecologically sustainable 
way. 30  

And if I could refer again to the definitions at page 815.  Although there is no 
definition of ecologically sustainable way, there is a definition of ecologically 
sustainable use, and that is:  

35 
Ecologically sustainable use of natural resources means use of the natural 
resources within the capacity to sustain natural processes while maintaining 
the life support systems of nature, and ensuring that the benefit of the use to the 
present generation does not diminish the potential to meet the needs and 
aspirations of future generations. 40  

Object (e):  

To promote the humane treatment of wildlife.   
45 

(f):  
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To ensure ethical conduct during any research associated with the utilisation of 
wildlife.  

And (h):  
5 

To ensure that the precautionary principle is taken into account in making 
decisions relating to the utilisation of wildlife.  

And again, the precautionary principle is defined to be section 391(2).  
10 

THE D.PRESIDENT:   Is it (d), (e) and (h) upon which there is the greatest focus 
here?  

MR BAIRD:   (c), (d), (e) and (h).  
15 

THE D.PRESIDENT:   (c).  

MR BAIRD:   The conservation of biodiversity in Australia and other countries.  

THE D.PRESIDENT:   Yes, I mean, (f) doesn t come into it, does it?  I mean, is 20 
there any research?  

MR BAIRD:   No, I - - -   

THE D.PRESIDENT:   Well, I don t want you to abandon anything - - -  25  

MR BAIRD:   Yes, no, no.  

THE D.PRESIDENT:   - - - but it didn t seem to me to play any role in anything that 
I have read to this point. 30  

MR BAIRD:   No, I think that s right, Mr Deputy President.    

THE D.PRESIDENT:   Right.    
35 

MR BAIRD:   Within part 13A there are a number of specific plans and permits and 
systems that are established.  The tribunal would be concerned in this case with 
section 303FO, the approved Wildlife Trade Management Plan.  And the focus at 
303FO(3) that the Minister must not declare a plan under subsection (2) unless the 
Minister is satisfied of certain pre conditions. 40  

THE D.PRESIDENT:   Is this where it s on the basis of prohibiting the export of 
wildlife but that prohibition doesn t operate where it s done in accordance with the 
plan, is that right?  

45 
MR BAIRD:   That is correct.  
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THE D.PRESIDENT:   There s some prohibition in an earlier section - - -   

MR BAIRD:   That is correct.  

THE D.PRESIDENT:   - - - that says thou shalt not export. 5  

MR BAIRD:   And the reference to 

 

there is a  prohibition  previous 

 

there is the 
prohibition.  

THE D.PRESIDENT:   We found it before.  It s all right.  Not to worry. 10  

MR BAIRD:    I can assist the tribunal.  And so it is 

 

and it s acknowledged that the 
issue here deals with the ability of someone having taken and killed a kangaroo 
under the relevant New South Wales plan, and a relevant authority issued under 

 

by 
the New South Wales Government or the ECC, that once there is an opportunity for 15 
someone to kill a kangaroo that the export of that kangaroo is prohibited unless in 
accordance with the approved Wildlife Trade Management Plan.  And I think it s 
relevantly that the Minister made no amendments to the plan, the New South Wales 
Kangaroo Management Plan subject to those three conditions, he approved that plan.  

20 
It s not that the Minister made any other sort of amendments or changes or the like.  
So for the purposes of the hearing it is indeed the plan that is the  document which 
became the approved Wildlife Trade Management Plan for the purposes of the Act.  
So subsection (3) lists those criteria that one would contend, or the applicant does 
contend, that the tribunal as decision-maker must be satisfied prior to them making 25 
any declaration of the plan under the Act.  The plan is consistent with the objects of 
the Act and:  

(b)  that there s been assessment of the environment impact of the activities 
covered by the plan including but not limited to an assessment of the status of 30 
the species to which the plan relates in the wild, the extent of the habitat of the 
species to which the plan relates, and threats to the species to which the plan 
relates and the impacts of the activities covered by the plan on the habitat or 
relevant ecosystems.  

35 
In the contentions that we raised that were filed in September we say in particular 
this question of whether there has been an assessment of the impacts of the activities 
covered by the plan on the habitat and relevant ecosystems.  So we identify that as 
being a deficiency within the assessment process.  

40 
THE D.PRESIDENT:   But assume that s right, does that matter in the sense that we 
have to be satisfied that before we were to make a decision affirming that there had 
been an assessment, so it could have been quite passing and before the Minister that 
so long as it is here now as it were.  

45 
MR BAIRD:    Indeed.  Technically the tribunal could find that that assessment 
having been made was deficient and nevertheless could still make a determination.  



 

.2007/0535 31.3.08 P-19   
©Commonwealth of Australia   

However we say that that of course impacts in relation to the issues raised about the 
impact on not only the species but some of the relevant ecosystems of the species of 
kangaroos targeted in the plan.  At paragraph (d) the tribunal must find that the 
activities covered by the plan will not be detrimental to, and there are three matters 
raised: 5  

The survival of attacks on to which the plan relates;  or, two, the conservation 
status of attacks on to which the plan relates;  or, three, any relevant 
ecosystems, for example, detriment to habitat or bio diversity.  

10 
The contentions of the applicant revolve around most properly (d)(ii) and (d)(iii), that 
the applicant comes before the tribunal not arguing that the Kangaroo Management 
Plan over the next four years will necessarily result or will impact on the survival of 
those species of kangaroos covered by the plan.  It is not contended that if approved 
it will result in the extinction of kangaroos.  But the applicant does come before the 15 
tribunal to say that in our contentions that the tribunal would not be satisfied that the 
activities covered by the plan would not be detrimental to the conservation status of 
attacks to which the plan relates.  

And it is our contentions and our evidence that there is a potential 

 

I withdraw that, 20 
that the tribunal cannot be satisfied, cannot be satisfied, that some of the activities 
will not be detrimental to the endangerment of certain populations of kangaroos.  
And that may lead kangaroos not to become extinct, but to move towards being 
vulnerable or threatened which then would require certain action to be taken to try 
and restore those populations.  So it s not necessary for the tribunal just to be 25 
satisfied, well this plan won t result in the extinction of kangaroos in the next three 
years.  

THE D.PRESIDENT:   Is there a geographic element to all of this, that is to say what 
if the evidence satisfied us that within large parts of New South Wales that state 30 
could be reached but in other parts not, is there an element of that to the evidence?  

MR BAIRD:    It would seem that there would be under the power the tribunal has to 
approve the plan, subject to conditions, the tribunal could determine that it would not 
operate in certain locations for certain species.  The tribunal could go into that level 35 
of detail or assessment.  The applicants would contend that the 

 

if the tribunal was 
satisfied or it had not been persuaded that there was going to be no environmental 
effect to the negative, but came to the view that there was to be some potential 
detriment to the conservation status of a particular species of the kangaroos, or there 
would be some detriment to a particular relevant ecosystem, detriment to habitat or 40 
biodiversity then we would contend that the operation of the precautionary principle 
would move the tribunal to rejecting the plan in toto and requiring further 
investigation, further assessment, which may then lead to it being broken down into 
particular parts.  

45 
The difficulty is that even though there are particular management zones within the 

 

18 particular management zones within the whole plan, kangaroos are actually 
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broadly assessed across species wide distributions.  But we would certainly have to 
concede the tribunal could make - condition the plan fairly broadly or fairly 
specifically to ensure that some elements of the plan are given a permit and others 
don t fall within that.    

5 
THE D.PRESIDENT:   Subsection (4) of 303FO doesn t come into it, does it?  

MR BAIRD:    For the purpose of the hearing the applicant notes that there has been 
an assessment of the particular legislation in New South Wales and whether it is 
effective or not, so that doesn t play a part.  And as my junior has pointed out, the 10 
tribunal must consider it, so the tribunal as a part of its fact finding decision must 
actually consider subsection (4), but it is not contended that you would find 
otherwise.  The issue in terms of (3)(e) that the plan includes that the tribunal must 
be satisfied that the plan includes measures to mitigate and/or minimise 
environmental activities covered by the plan and to monitor the environmental 15 
impact of the activities covered by the plan.    

In respect to the second point which is (ii) to monitor the environmental impact of 
the activities of the plan, it s certainly conceded by the applicant that there is to be 
annual aerial surveying and we would certainly wish to say that that should continue 20 
if the plan is approved.  

THE D.PRESIDENT:   It s a good starting point you would say.  

MR BAIRD:    A good starting point.  But in terms of measures to mitigate or 25 
minimise the environmental impact of the activities of the plan, while we accept that 
the annual quota method for the majority of the species represents a mechanism by 
which the quote is obviously annually adjusted, it is based on current estimates so 
that if populations decline there will be a specific reduction in the number of 
kangaroos listed under the quota, and that will result in the number of kangaroos 30 
killed.  

There does not seem to be an opportunity for the process to be altered if some critical 
threshold is established.  There is no self executing provision that would say that if 
kangaroo numbers in these regions fall below x, y 

 

there is a reference in the 35 
evidence to this quasi extinction rate which is identified by Dr Poppel in some of 
work, two kangaroos per square kilometre, which I understand is 2km to the minus 2.   

THE D.PRESIDENT:   I ll take your word for it.  
40 

MR BAIRD:    As I understand 

 

I m to be corrected.  I appreciate being corrected 
earlier rather than later.  But that that number, although questioned by other experts 
from the respondent and joint party as to what that necessarily means, again from the 
applicant s contention if there is a reference to a quasi extinction density, then 

 

and 
it s referred to in the joint parties annual report where they issue the quota 

 

what 45 
does that mean?  If it s not in the plan, if there s not a reference to some sort of 

 

the 
literature talks about quasi extinction, the experts talk about quasi extinction, and 



 

.2007/0535 31.3.08 P-21   
©Commonwealth of Australia   

there s nothing in the plan that says if kangaroo numbers fall below this level culling 
should cease, permits should be revoked, or if absolute numbers or estimated 
numbers 

 
I apologise 

 
estimated numbers fall below X per cent in one given year, 

that the culling should cease for a period of time.  
5 

There s nothing within the plan that goes to that opportunity to mitigate or minimise 
the potential environmental impact and that, of course, is a direct impact on the 
kangaroos being killed.  They can t be excluded from the equation.  I mean, we 
accept that under the plan a million kangaroos are going to be culled, or a quota for a 
million kangaroos has been set for the next year.  Those kangaroos, there s obviously 10 
an impact on them, and there will obviously be an impact on the kangaroo 
population.    

The question is, well, if there is some other adverse impact that occurs, is there a 
mechanism for which the culling would stop, and we say the plan is deficient in that 15 
it recognises that there s a 

 

by reference to the quota being set at estimated 
population levels that if that population level, for some reason significantly and 
substantially declines, that there s no mechanism simply to halt the operation.    

THE D.PRESIDENT:   Is your point 

 

can it be expressed this way?  That it lacks a 20 
failsafe point?  A point at which, as a matter of ensuring biodiversity that things 
should stop.  

MR BAIRD:    Yes.    
25 

THE D.PRESIDENT:   I mean, I appreciate that your case has levels of refinement, 
but before that point is reached.  

MR BAIRD:    But it is that important issue that we say, and we point to the evidence 
that is before the tribunal, and I get back to my opening submissions, or my 30 
statement in relation to the significant decline, or the decline in estimated numbers 
over the last 

 

from 2001 to 2005 

 

these 60 per cents and 70 per cents and 55 per 
cents.  Those figures in and of themselves are not explained, except by reference to 
the drought or climatic conditions.  But one of the 

 

and it would appear that most of 
the experts recognise that in the drought they refer to the 82/ 83 drought, but they 35 
also 

 

it is clear from the 2001/2002 drought that there was a significant decline by 
40 per cent in particular populations of kangaroos.  

Now, if the quota if 15 per cent and they have only been killed two thirds of the 
quota 

 

so the effective kill rate is 10 per cent of the population 

 

there s something 40 
else happening to that population.  But within the activities covered by the plan 

 

namely, the killing of 10 per cent of the population in actual numbers 

 

there s no 
way of saying stop.  There s a trigger here.  There s something happened.  The 
killing needs to stop to enable this population to rectify itself or to right itself or to 
become more sustainable 

 

to ensure sustainability.  We say that s a significant 45 
detriment, given the level of uncertainty that, again, the applicant contends for.    
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THE D.PRESIDENT:   Is there evidence that kangaroos breed at lesser rates during 
period of drought and that sort of thing?  

MR BAIRD:    Yes, deputy president.  One of the issues that Dr Croft puts in his 
evidence, and I don t think it s necessarily controverted by other experts, is that the 5 
female kangaroo where 

 
most studies have been done on Red Kangaroos.  It would 

appear that the Red Kangaroo is the most studied species and there is assumptions 
made in respect of the Eastern Grey and Western Grey.  But that in times of drought 
that there is a diminishment of reproductive capacity, that the female will not 
reproduce with such fecundity, and that when drought ceases or in times of rain, that 10 
babies will then be conceived and born.    

The other issue is that it would appear that water is not the determining factor in 
kangaroo populations, and that it is, indeed, forage, biomass.  So that the relationship 
between drought and kangaroo numbers relates more to the presence of food rather 15 
than the presence of water.  That s a bit of a change from some of the documents in 
the late 90s that seemed to indicate that water was, in fact, a determinant of 
kangaroo numbers and ranges.  But the evidence - - -   

THE D.PRESIDENT:   The food is dependent on the water though, isn t it? 20  

MR BAIRD:    But different types of 

 

the food is dependent on water, and the 
kangaroo feedstock is 

 

because it s native grasses, is dependent on rain.  But the 
correlation between kangaroo numbers is more a relationship to biomass that s 
available in the pasture.  But that also then relates to this other proposition that is 25 
advanced by the applicant, is that in those circumstances there is little or no 
competition, or in most circumstances there s little or no competition between sheep, 
cattle and kangaroos, that perhaps some of the major competition might be between 
kangaroos and goats, but that there is 

 

and this gets back to the perception, that 
while there is a perceived area of conflict between kangaroos and graziers, 30 
pastoralists, and cattle and sheep grazing, that indeed, the science does not support 
such a proposition.  

That also then has that particular impact that drought and lack of biomass may lead 
to sudden and significant drops, and that s that 40 per cent reduction that has been 35 
identified by the experts at particular points of time, and one of those 

 

that gets back 
to the position that the applicant contends, is that those aspects of kangaroo 
reproduction, coupled with the taking of that 10 per cent, based on, you know, year 
end estimate figures, can have a significant impact on the 

 

not so much the 
survivability, but that conservation status of kangaroos.  Although they are abundant, 40 
given their particular sensitivity to the climatic conditions, that coupled with 
shooting and culling may have significant impacts.  

The other matter that Dr Croft will give evidence on is in relation to kangaroos that, 
in his studies, in relation to Fowlers Gap Research Station, that kangaroos, in his 45 
opinion, reach a certain level of equilibrium as a native species, but an equilibrium 
with the modified environment in which they currently live, and while that 
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equilibrium can raise and lower, it s not a static equilibrium.  It s a dynamic 
equilibrium, in particular with Red Kangaroos, but that dynamic equilibrium 
nevertheless enables kangaroo populations, if left alone, to reach a level of 
equilibrium that is in conformity or that does not then impact on the uses that we 
make through cattle and sheep grazing in the areas where kangaroos and cattle and 5 
sheep co-exist.  

So that when assessing whether or not the plan should be approved we say one of the 
issues that the tribunal would have regard to is the do nothing approach;  that if the 
plan was not made and kangaroos were not exported for profit, and the economic 10 
incentive was removed from the culling of kangaroos, that that does not lead, on any 
examination of the evidence, to suggest that there would be an explosion in kangaroo 
numbers that would overwhelm graziers or the environment or the ecosystems, and 
that, perhaps, is the most difficult concept for a decision-maker to come to grips 
with, given that for the last 150 years we have portrayed and assessed the kangaroo 15 
as a native creature that is in competition with introduced species and domestic 
species on which wealth is generated.    

THE D.PRESIDENT:   Isn t the flaw in that logic that, assume we were to say we 
don t approve the plan.  Doesn t that simply mean that the graziers to whom this is 20 
being 

 

whether they re right or not is a matter for us being satisfied with the 
evidence 

 

but the grazier who says that the kangaroos are competing with my sheep 
is going to get the permit from the New South Wales department to cull the 
kangaroos?  

25 
MR BAIRD:    Yes.  That may well be so, but - - -   

THE D.PRESIDENT:   I mean, it s not within our gift to say thou shalt not slaughter 
kangaroos.  

30 
MR BAIRD:    That is regretfully so, Mr Deputy President, but the important issue 
here is whether or not the export 

 

and there is some evidence as to the percentage of 
meat that is exported 

 

whether 

 

no.  I withdraw that.  The important issue is that 
the purpose of the tribunal is not to consider whether or not the New South Wales 
department should licence the culling of kangaroos for non-commercial benefits.  35 
The issue is - - -   

THE D.PRESIDENT:   It s whether the commercial incentive of export 

 

I mean, 
that s where we come in.  

40 
MR BAIRD:    And we accept that there is a commercial incentive for export, but at 
the same time we say that the correct application of those principles - by ESD in the 
precautionary principles, and by the tribunal 

 

leads to a conclusion that there is 
doubt and uncertainty that these activities will not have a detrimental impact;  ie the 
plan and the export of kangaroos on the plan will not have a detrimental impact on 45 
the conservation status of  ..... and the biodiversity in the region, in the area, and that 
means that the tribunal will not be satisfied in making a decision to approve the plan.   
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The very act of doing that and making clear reasons why may lead to other actions 
down the track.  May lead to the Department of Environment, Conservation and 
Climate Change reassessing the basis on which it approves culling.  But at present 
we say that the evidence is not sufficient to satisfy a tribunal exercising its power in 
accordance with principles of ESD and the precautionary principle to approve the 5 
plan.    

THE D.PRESIDENT:   Are you going to move on to another area?  

MR BAIRD:    Yes.  I note the time.  The only other matter I was proposing to 10 
identify to the tribunal was indeed the actual kangaroo management plan, and I think 
there s a draft plan in the - - -   

THE D.PRESIDENT:   They re both there, as I recall it.  
15 

MR BAIRD:    Yes.  The actual commercial kangaroo harvest management plan, 
T14, is at page 114, and I don t propose to take the tribunal through the plan and its 
operation.  I just wish to highlight to the 

 

sets out the scheme and 

 

but I did want to 
just take the tribunal to pages 132 onwards, which identify in a visual way the 
distribution of various kangaroo species, and identifies also on those maps the zones.  20 
Deputy president, does the tribunal have a colour copy of - - -   

THE D.PRESIDENT:   No.  

MR BAIRD:    I think my friend has got a spare.   25  

MS PEPPER:    We provide the tribunal with a colour copy.  Regretfully, it s not 
marked with the folio pages on the bottom right-hand corner - - -   

THE D.PRESIDENT:   We can do that easily enough.   30  

MS PEPPER:    - - - but that could presumably be done over lunch time or over the 
morning adjournment, if that would be convenient.     

THE D.PRESIDENT:   Look, we can do that.  Highly skilled associate who has got a 35 
law degree for the purposes of numbering pages.  All right?  

MR BAIRD:    In relation to opening, the only matter that I would 

 

the final matter 
is that the evidence of Nicole Payne from 

 

I think is the Manager of the Kangaroo 
Compliance Project for the joined party 

 

in her statement she has a document, and 40 
Dr Croft also has the previous year.  Every year the 

 

I m glad it s a not a forestry 
matter, the question of how much paper has died, and trees that have been killed 

 

because every year the quota is 

 

as a result of the surveys, the quota is assessed.  
Then Exhibit NP12 to Nicole Payne s statement contains - - -   

45 
THE D.PRESIDENT:   Yes.  We have got NP12.  
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MR BAIRD:    Thank you, deputy president.  That s a kangaroo quota report 2008, 
and it is in similar form to the 2007 report which is annexed at annexure 11 of Dr 
Croft s.  But if I could briefly take the tribunal, there is the summary page at page 2 
that, essentially as I understand it, is the document from which or the basis from 
which the particular tags are issued.  That is the summary 

 
I perhaps should 5 

rephrase that.  That s the summary document from the particular management zone 
or tables that are contained later in this report identifying relevant populations.  

On page 3 it identifies the take to 30 September 2007 in the various regions and for 
the various four species identified in the plan, and if I can take the tribunal to the last 10 

 

the totals column, where, when I made reference to particular percentages, for 
example, in the Eastern Grey, the quota is compared to the take, which produces a 
percentage of quota taken and leads to a percentage of the population that has been 
actually killed.  

15 
THE D.PRESIDENT:   So that s 71 and 11.  

MR BAIRD:    And that s the 11 per cent figure.  The quotas are still in the table 
before.  The actual quotas are at 15 per cent for all species, but 17 per cent for Red 
Kangaroos. 20  

THE D.PRESIDENT:   And that s in that 12 month period, is it?  

MR BAIRD:    And that s in the 12 month period.  So this would identify that over 
those four species in the last year, that the actual kill has been at 11 per cent of the 25 
population for Eastern Greys, 11 per cent for Red Kangaroos, 10 per cent for 
Western Greys, and 9 per cent for the wallaroo population in those three 
management zones.  So when I refer to a kill figure or a percentage of population, 
that s where these figures are obtained, because the department does provide a 
comparison between the quota and the actual kill. 30  

THE D.PRESIDENT:   Yes.   

MR BAIRD:    And that relates to one of the contentions that we advance, in that 
when 

 

if the average quota, the average kill has been at 11 per cent of the 35 
population, how that can lead to a conclusion that the quota of 15 per cent, if taken, 
is sustainable.  I note the time.  

THE D.PRESIDENT:   All right.  
40 

MR BAIRD:    But that would conclude my opening.  

THE D.PRESIDENT:   All right.  Well, we ll adjourn now for 20 minutes or long 
enough for the parties to get coffee or whatever they need to from downstairs.  We d 
normally sit till 1 and resume at 2.15.  Does that suit everybody?   45  

MR BAIRD:    If the court pleases. 
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THE D.PRESIDENT:   All right.  I ll adjourn for 20 then.     

ADJOURNED [10.37 am]  
5  

RESUMED  [12 noon]   

THE D.PRESIDENT:   Yes.  Mr Baird. 10  

MR BAIRD:   Thank you.  Deputy President, one other matter, I apologise.  It is just 
in relation to a list of authorities as required by the practice direction.  We have 
prepared an extensive list of authorities that I have given to my friends to their shock 
and dismay.  Of course they are all very familiar with it.  I have undertaken to ensure 15 
that we clearly highlight and identify the main cases in which we rely.  

THE D.PRESIDENT:   It may surprise you to learn that we don t plan to give an ex 
temp decision.  In terms of your case, again it is my practice to make the parties 
statement of facts and contentions an exhibit.  The current document on your side is 20 
one lodged on 28 September 2007.  is that right?  

MR BAIRD:   That is correct.  

THE D.PRESIDENT:   All right.  The applicant s statement of facts and contentions 25 
lodged 28 September 2007 will be exhibit 2.   

EXHIBIT #2 APPLICANT'S STATEMENT OF FACTS AND CONTENTIONS 
LODGED 28/09/2007 30   

THE D.PRESIDENT:   Yes.  

MR BAIRD:   Deputy President, in terms of the next stage, I am happy to either 35 
formally tender the affidavits.  I do propose to call each of the deponents of those 
affidavits.  We have four lay witnesses and Dr Croft and in addition we have -  the 
applicant has issued or has sought the Tribunal to issue a subpoena for the attendance 
of Dr Betty Jones from the RSPCA who is proposed to be called after 2 o clock.  She 
will be in Sydney and available.  There is no witness statement provided from her but 40 
there is a report to the RSPCA provided in relation to its comment on the draft, on 
the code of practice and which we apprehend will be the material on which she will 
give evidence and the questions that I would seek the Tribunal s leave to direct to Dr 
Jones would be in relation to those animal welfare issues specifically.  

45 
THE D.PRESIDENT:   All right.  I thought I saw some correspondence on Friday 
about that so if there is controversy about that we can deal with it at that time. 
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MR BAIRD:   I am happy to tender the affidavit formally.  

THE D.PRESIDENT:   Again, if you are calling the particular witnesses, my practice 
is to have them identify the document, swear to its truth and correctness and tender it 
at that stage. 5  

MR BAIRD:   If the court pleases.  If I could then call James Patrick O Brien.  

THE D.PRESIDENT:   Yes.  
10  

<JAMES PATRICK O'BRIEN, SWORN [12.04 pm]   

<EXAMINATION-IN-CHIEF BY MR BAIRD  15   

MR BAIRD:   Mr O Brien, can you please state your full name and address to the 
court?---I m James Patrick O Brien.  I am president of the Wildlife Protection 
Association of Australia and I live at 211 White Road, Lanesboro in Queensland. 20  

And for the purposes of the hearing before the Tribunal, you prepared an affidavit 
sworn on 20 September 2007?---That's right.  I did prepare and swore an affidavit, 
yes.  

25 
Do you have a copy of that affidavit with you?---Yes, I do, yes.  

And do you say that the contents of that statement are true and correct?---They are, 
yes.  

30 
In addition to that statement you have provided a number of annexures.  Do you have 
copies of those annexures?---No, I don t with me, no.  

THE D.PRESIDENT:   We might show him 

 

have we got the original he signed 
copy of Mr O Brien s affidavit, have we? 35  

MR BAIRD:   Could I also hand to the witness a copy bundle as well?  The annexure 
is JP012 - - -   

THE D.PRESIDENT:   2 and 3. 40  

MR BAIRD:   - - - 3 and 4.    

THE D.PRESIDENT:   All right.  Well, Mr O Brien has got a full copy of everything 
there, has he? 45  

MR BAIRD:   That's correct. 
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THE D.PRESIDENT:   All right.   The affidavit of Mr O Brien lodged 25 September 
2007 will be exhibit 3.   

EXHIBIT #3 AFFIDAVIT OF MR O'BRIEN LODGED 25/09/2007 5   

MR BAIRD:   Just for the purposes of the record, Mr O Brien, can I take you to 
those annexures, the exhibits to your affidavit?---Yes.  

10 
Mr Deputy President, do I take it from the exhibit 3 that those have been 
incorporated in the exhibit or - - -   

THE D.PRESIDENT:   Yes.  
15 

MR BAIRD:   So if I can take you to exhibit JP01.  

THE D.PRESIDENT:   I take it Dr Perry and Ms Pepper, there is no objection to this 
evidence?  

20 
MS PEPPER:   No.  I do note that the other lay witnesses appear to be still in the 
Tribunal room, Deputy President.  

MR BAIRD:   I can have them - - -   
25 

THE D.PRESIDENT:   It is best, I think.  At least prevents a criticism that their 
evidence has been tailored to take into account other matters.  

MR BAIRD:   Certainly.  
30 

THE D.PRESIDENT:   I mean, it is a matter entirely for them but for that reason it is 
normally considered desirable.  

MS PEPPER:   In relation to other matters contained therein the actual affidavit, 
Deputy President, the Tribunal have noticed that there is a lot of evidence that is 35 
given on the basis of an understanding or perhaps through the observations of a third 
person.  Now, ultimately, that will be a matter for the Tribunal, for the weight that 
the Tribunal gives to those matters contained within this affidavit.  If the Tribunal is 
content to proceed on that basis then that can obviate I think a large part of the cross-
examination of this witness. 40  

For example, perhaps I can just give you an example.  Paragraph 6 comes to my 
mind which is on page 3.  Paragraph 6.9 makes the statement 

 

it s evidence given 
with an understanding as to the names in brackets of the companies that own the 
chiller boxes or are responsible for them.   Now, no basis for that understanding is 45 
given.  It is difficult.  
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THE D.PRESIDENT:   But it probably is not going to matter, is it?  But the next 
sentence about, The chiller boxes were in a poor state of repair, and particularly 
the comment, very unhygienic.  I m not yet sure what the relevance of the 
unhygienic state of the chiller boxes is.  But the other thing that concerned me.  I 
mean, paragraph 16, for example, which talks about the tests which show a high level 5 
of faecal coliform.  Now, I m not sure that that is something that Mr O'Brien has 
qualifications to express.  Perhaps he has, but it is not apparent on the face of the 
material and there is a handwritten comment to the results of those tests that say 
bad .    

10 
Now, I don't know whose comment that is and I don't know whether it is someone 
who has qualifications to say that that is bad or not but it is not apparent to me.  So if 
there is said to be a relevance to these tests perhaps it ought to be explained by 
someone who has qualifications to comment on those results or to demonstrate that 
Mr O'Brien has.  I mean, perhaps he has, I don't know, but at the moment it is not 15 
apparent to me that he has those qualifications.  

MR BAIRD:   Certainly.  I mean, Deputy President, we also acknowledge that we 
are offering Mr O'Brien as a lay witness.  We haven t qualified him as an expert but 
he is a person that has had some involvement with this process and perhaps that may 20 

 

he may have some practical experience in these matters but perhaps it would be 
appropriate if I asked him on those - - -   

THE D.PRESIDENT:   I am telling you what my concerns are.  I mean, I have no 
difficulty with Mr O'Brien having had very many years of experience with kangaroos 25 
and being able to make sort of informed 

 

to give informed opinions which will be 
taken into account as the informed opinions of someone with a lot of experience but 
demonstrating matters of the interpretation of biological samples, I am not 
immediately sure that he has experience in that but as I say, perhaps he has.  But that 
is the thing that seemed of some significance to me.  Does that deal with the 30 
objection you wanted to raise, Ms Pepper?  

MS PEPPER:   That was the third objection.  I am indebted to the Tribunal.  

THE D.PRESIDENT:   All right.  Well, Mr Baird, you can perhaps deal with that. 35  

MR BAIRD:   Thank you.  Mr O'Brien can you explain to the Tribunal: your position 
primarily is president of the Wildlife Protection Association of Australia and you 
have been in that position since 1999?---That's right.  

40 
And during that time what sort of experience have you had with respect to kangaroos 
and observing the kangaroo culling industry?---Prior to my involvement with the 
Wildlife Protection Association of Australia, I was the president of the Capricorn 
branch of the Wildlife Preservation Society of Queensland for 16 years and prior to 
that and during that time I was involved in caring for and rehabilitating kangaroos 45 
back into the wild that 

 

where their mothers had been killed or they had been 
injured.  So I have a number of years experience with kangaroo issues. 
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In terms of your experience with the kangaroo industry, have you ever been 
employed by the industry or involved in that industry?---No, I haven t.  I have 
worked at meat works for many years in Central New South Wale and elsewhere, 
Queensland and elsewhere, and I ve never had any involvement with the kangaroo 
industry except in our inspections of the chiller boxes in 2006 and 2007. 5  

Now, can you explain to the Tribunal the position of your association with respect to 
its position on the coming of kangaroos under the kangaroo management plan?---The 
Wildlife Protection Association of Australia is strongly opposed to the commercial 
kangaroo industry for a number of reasons.  I worked with many groups around 10 
Australia and the attitude within those groups is that if there has to be a kangaroo 
industry and nobody 

 

very few of those groups support that but if there has to be a 
kangaroo industry it has to be sustainable, it has to be humane and it has to be 
transparent and currently the industry is none of those things.  

15 
And in relation to the affidavit that you have provided, you have deposed to a series 
of inspections in 2006 of chiller boxes?---That's right.  We formed that alliance with 
Animal Liberation New South Wales and we did a number of inspections of chiller 
boxes throughout New South Wales.  We took photos of animals in the chiller boxes.  
We took video footage.  We took tests, biological tests which we had done by test 20 
laboratories and while I am speaking about this, where I wrote bad on one of those, 
I wrote that there when I was - - -   

Mr O'Brien, maybe I will get to that?---Yes.   
25 

It is one of those matters. I will come back to that.  

THE D.PRESIDENT:   Have faith in Mr Baird.  

MR BAIRD:   So during that test 

 

during those trips you obtained some charts.  And 30 
if I could take you to JPO1?---Yes.  

THE D.PRESIDENT:   Mr Baird, just before we get there.    

Mr O'Brien, am I right in inferring that chiller boxes are used by professional 35 
shooters to store what they ve killed?---That s right.  Chiller boxes are left 
sometimes on private property, sometimes on public land scattered around Australia.  
There s about 80 of them scattered around New South Wales.  But they re 
refrigerated.  They re run by diesel motors.  The kangaroo shooters take their 
kangaroos to the chiller box in the morning, early in the morning after they finish 40 
shooting.  They put the kangaroos in the chiller boxes with a tag on them to show 
that they own those kangaroos, and then they go away and they sleep for the rest of 
the day and they go out shooting again the next night and the same things happens.  
The chiller boxes are open fairly 

 

depending on how many shooters are using each 
chiller box, the chiller boxes are opened several times through the morning. 45  

And that s one of the points that you demonstrate by these graphs?---Yes. 
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Well 

 
and I think you say as well that, on your observations, it wasn t just 

kangaroos kept in them?---That s right.  There were wild pigs in - - -   

There were wild pigs?---The wild pigs in about a half of the chiller boxes that we 
looked at had wild pigs in them. 5  

All right.  Yes, sorry, Mr Baird, I just wanted to fit chiller boxes into the equation.  

MR BAIRD:   And so, Mr O Brien, in respect of those chiller boxes, when you have 
photographs that you have attached as Exhibit JPO2, there are a number of 10 
photographs 

 

there are some photographs that would appear to be in a chiller box 
and some - if I can take you to page 2, it says:  

Taken in processing plant.  
15 

There s a - - -?---That s right.  Some were taken in chiller boxes, and some were 
taken in a processing plant, not by me.  

So are you in a position at all to identify the photographs taken by you?---Yes.  The 
first photograph has got cross-contamination from pigs on the bottom of it, and it 20 
shows pigs and kangaroos in the same chiller box together.    

And can you 

 

there s a pig there 

 

the carcass on the left is it?---That s right, yes.  

THE D.PRESIDENT:   Can you hold that up.  Mine s a photocopy of the 25 
photograph, so it loses a bit of the translation.    

MR BAIRD:   Do you have a colour copy?  

THE D.PRESIDENT:   We do now.  We found the original.  This will become the 30 
exhibit.  We ve now found the original.  The working copy for us, it was just 
photocopied obviously.  Yes.  

MR BAIRD:   So that page 1 that shows 

 

it s labelled cross-contamination from 
pigs, you took that in a chiller box?---Yes, I took that photo, yes. 35  

And the next photograph taken in processing plant, is that 

 

that s not you?---The 
next photograph that was taken by me is labelled:  

Faecal contamination, March 2006. 40  

And when you say faecal contamination, can I ask, how do you know that that is 
faecal contamination?---Because I ve been in the industry a long time, and we also 
took samples of that and had them tested.  

45 
Right.  So when you say you ve been in the industry a long time- - -?---The meat 
industry. 
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Right.  And can you explain to the Tribunal in relation to your experience in the meat 
industry, when was that?  When was your experience in the meat industry?---I ve 
worked in the meat industry since I was 15.  

THE D.PRESIDENT:   Were you a butcher by trade?---A butcher by trade, yes.  I 5 
did extensive 

 
I did many years in export meat works in New South Wales and in 

Queensland.  

MR BAIRD:   In fact, apropos of nothing, Deputy President, I ran into someone who 
remembers being served by Mr O Brien many years ago.  But still a satisfied 10 
customer.  So you were a butcher by trade?---Yes.  

And what other experience did you have in the meat - - -?---I was 

 

I worked 

 

I did 
a lot of years working in meat works.  I was middle management.  Worked up to 
middle management.  I was a union delegate at one time.  I operated boning room 15 
chains.  I was responsible for quality control at one period.  Yes, so I know what 
faecal contamination is.  

And you know that as a result of your experience in the whole- - -?---Yes.  
20 

- - - practice or was it the quality control that you saw - - -?---Well, everything, 
everything, yes.  

So - - -   
25 

THE D.PRESIDENT:   What stage is that photograph?  I mean, is that in the chiller 
box?---That was in a chiller box, yes, that one, sir.  I took that myself.  

But in the process after the chiller box are they taken to a kangaroo abattoir or some 
such?---Yes, they are.  They remain in the chiller box for anything from a week to 30 
two weeks.  A truck arrives 

 

a refrigerated truck arrives.  They hook a rail into the 
chiller box.  The animals are pushed down that rail and into the truck.  The truck is 
refrigerated.  It has a blower in it.  And then from there the animals are moved to a 
processing plant where they are skinned, boned out and packaged.  

35 
Yes, Mr Baird.  

MR BAIRD:   And in relation to that next photograph which says:  

Faecal contamination, March 2006. 40  

that has a hand - - -?---Yes, that s my hand.  I took the photo with one hand.  

Is that the same - - -?---That s in a chiller box.   
45 

Is that the same chiller box of the same animal?---No, it s probably a different chiller 
box. 
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And the next photo that says:  

Short necks, March 2006.  

That s also in a chiller box taken by you?---Yes, I took that in a chiller box.  The 5 
photo is dark because the lights in the chiller box are very poor.    

Do you know how many were in that chiller box?  Can you identify that from that 
photo?---Not that particular one, but in all the chiller boxes, except one we looked at, 
the vast majority of the animals were females.  10  

And that s the 

 

you deposed to that in your affidavit when you examined the chiller 
box at paragraph 11, you identify female kangaroos to male?---Yes, yes.  

And was that on the basis of visual inspection?---Yes, yes. 15  

And in your experience you say that it s possible to determine, quite clearly looking 
at a kangaroo, whether it s male or female?---Yes, absolutely.  The sex 

 

the male 
sex has to be left on the animal so that they can be identified.  It s very easy to 
identify them and separate them. 20  

Now, the title short necks what does that refer to?---Well, when they dress the 
kangaroos they cut the head off for reasons best known to themselves.  Probably so 
that nobody can see where they ve been shot.    

25 
MS PEPPER:   I object to that.  This is supposition, with respect and, indeed, the 
supposition contended in the affidavit and also the 

 

whilst I appreciate that there s a 
degree of latitude involved in the evidence before the Tribunal, there is a fair amount 
of material that is being lead in chief from this particular witness.  I haven t objected 
up until this point, but - - -   30  

THE D.PRESIDENT:   Mr O Brien, it probably is best if you simply confine 
yourself to answering the questions that Mr Baird asks of you and - - -?---Yes, the 
heads are cut off the animals.  There is a different bone - where the head is cut off 
there is a different bone to the bone below it.  So you can quite easily tell whether the 35 
head has been cut off directly under the jaw or whether it s been cut down a little bit 
lower.  

MR BAIRD:   And your reference to short necks?---Yes.  Yes.  I believe that when 
they ve been cut off 

 

and the necks have been cut off short, it can mean that the 40 
head has been missed and the bullet has gone through the neck.  

MS PEPPER:   Your Honour, an objection has been made to evidence being lead 
along those lines.  

45 
THE D.PRESIDENT:   I thought the objection was to the statement for reasons 
known to them, or something to that effect.  But - - -  
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MS PEPPER:   Well, your Honour, the witness is being asked to depose as to the 
reasons of the third party in performing a particular act.  

THE D.PRESIDENT:   Well, I think what I take Mr O Brien to be saying is that one 
cause for short necked kangaroos is to colour the fact that the shot wasn t to the head 5 
but to the neck.  

MS PEPPER:   Well, that s pure speculation, yes.  

THE D.PRESIDENT:   Now, whether that is true, and to the extent to which that is 10 
true, is perhaps a matter of debate.  But he s entitled to say that, is he not?  

MS PEPPER:   Well, no, your Honour, insofar as - we will make full submissions in 
relation to them in any event in due course, but he s purporting to attribute a purpose 
to unknown people for cutting the head off from a kangaroo at a particular point in 15 
time.  

MR BAIRD:   Perhaps, deputy president, if I can ask some other questions in relation 
to this.    

20 
THE D.PRESIDENT:   Where does it fit in this in your case in any event?  Is this 
sort of the humane shooting to the head rather than the 

 

or the neck rather than the 
head point?  

MR BAIRD:   It goes to both the humane aspects of the killing as well as the 25 
question of compliance with the code.  The code requires the head shot to be taken.  
It would seem that any shot other than to the head shot is a breach of the code.  Now, 
that, it would appear, is considered to be an offence or a breach that is deposed by 
others to be something that could be prosecuted.  One of the issues is that if there is a 
presentation, if you like, of carcasses that have no head or no neck, or a cut off at the 30 
lower bone, that there may be a reason for that.    

There s no way of knowing, and there s no way of proving because heads are not 
required to be kept onto the carcasses, and neither are necks.  And that may then lead 
to a submission that that is one way of ensuring greater compliance with the code.  In 35 
particular, the idea of head shot is to ensure that all heads are left on kangaroos.  

THE D.PRESIDENT:   Well, if you re going to - - -   

MR BAIRD:   I m not 

 

I just avert to that.  It s not in the facts and contentions - - -  40  

THE D.PRESIDENT:   What I was about to say if that s a submission you re going 
to make, I ll no doubt find it in the facts and contentions, because I m very much a 
pleadings kind of a person.  

45 
MR BAIRD:   But it is important.  This is a 

 

I mean, this is a witness who is giving 
evidence of his observations and experience in the industry. I can ask him questions 
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in relation to whether he has been told anything by anyone, but at the same time it 
can t go to all issues.  I accept - - -   

MS PEPPER:   Well, this is perhaps 

 
if I can just pick up on what Dr Perry said.  

The difficulty with the witness giving this evidence firstly, and then to hear this 5 
evidence when sworn, the witness is obviously entitled to give evidence about what 
he saw, and his observations within the chiller box.  But he is not, with respect, 
entitled to give evidence about suppositions as to how it is that he saw what he saw. 
The RSPCA, in the 2002 review of the cull, indeed did surveys and produced 
perhaps much more accurate 

 

if I can perhaps, for the purpose of this debate, 10 
describe it that way and useful evidence to the Tribunal as to head and neck shots.  

And the ambiguity between the two and whether or not there needs to 

 

whether or 
not this then flows on to any further recommendations to be made in relation to the 
cull.  That, with respect, would be much more useful evidence to the Tribunal than 15 
anything that is supposition that flows from this witness.  

THE D.PRESIDENT:   Well, I suppose does it come down to this?  Mr O Brien has 
many years of experience.  He has 

 

he draws an inference from what he has 
observed.  Whether that inference ought to be acted upon is perhaps best tested by 20 
reference to a more empirical source of evidence which is the material that you 
speak.  And we can sort of cut through this debate, because ultimately, as it seems to 
me, if there is more empirical evidence that s the better source.  Although Mr 
O Brien can give evidence of what he infers is the case from his observations.  But 
it s 

 

without more 

 

without wishing to appear critical of Mr O Brien, it is simply 25 
an inference that he s drawn, is it not, Mr Baird?  

MR BAIRD:   At paragraph 18 of his affidavit Mr O Brien has made observations.  
He s made assumptions, and he s made a conclusion as to why this might happen.  
He s a man with an experience 

 

and can I make it clear to the Tribunal, he is a man 30 
with experience from a particular animal welfare position, and has made it clear that 
his experience is from that basis, and the Tribunal, obviously and, no doubt, my 
learned friends will make submissions as to that question of weight that should be 
attributed to his conclusion.  But it is a logical, in my submission, inference.  

35 
THE D.PRESIDENT:   Yes, all right.  Well, he s said what he s said, and the last 
sentence in paragraph 18 

 

do we need to take the matter any further?  

MR BAIRD:   I can only ask Mr O Brien 

 

again this might be a question subject to 
objection 

 

if anyone has told him the reasons for short necks and, if so, who? 40  

MS PEPPER:   Well, that will be the subject of an objection.  It s not contained 
within the affidavit.  The evidence has been on for some time.  It s just 

 

again, it 
makes it very difficult to test in another way that particular evidence.  

45 
THE D.PRESIDENT:   Yes, I understand.  Mr Baird, how does Ms Pepper cross-
examine the source of that information?  I mean, that s 

 

I mean, it s all very well to 
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say the rules of evidence don t apply, but the rules of natural justice do, and if we 
don t give the parties an opportunity to test critical elements of the facts, we re 
depriving them of natural justice.  Sorry, procedural fairness, I m sorry.  

MR BAIRD:   I appreciate that.  I will move on. 5  

THE D.PRESIDENT:   All right.    

MR BAIRD:   Mr O'Brien, you then have taken a number of photos.  If I can 

 

there 
is a photo  that has obviously been taken of you with respect to taking swabs. 10  

THE D.PRESIDENT:   So, short necks, March 2006.  That is Mr O'Brien, is it?  
There are a few that Mr O'Brien I think indicated that he hadn t taken.  

MR BAIRD:   Yes. Sorry. 15  

THE D.PRESIDENT:  So it s short neck, March 2006  was?  

MR BAIRD:   That was yours.  Then the under weight 10 kilogram photo.  Is that a 
photo you took?---Yes. 20  

And with that had a chiller box?---Yes.  

THE D.PRESIDENT:   Where was that, Mr O'Brien?---I m pretty sure that was at 
Coonarabran.  I m pretty sure that was there. 25  

MR BAIRD:   Coonabarabran?---Coonabarabran, sorry.  

THE D.PRESIDENT:   Yes.  
30 

MR BAIRD:   The photograph headed:  Mostly All Females?---Yes, that was 

 

that 
was another chiller box that had a lot of females in it.  

Did you take that photo?---Yes.  
35 

And you see in that photo there were the hooks holding the carcasses on to the 
rails?---Which one was that?  

The hooks holding the carcasses on to the rails at the top.  The photo that says:  
Mostly All Females March 2006?---I don t seem to have that one.  What is it called 40 
again?  

It s a photo under after the under weight.  You have got a photo labelled Under 
Weight?---Yes.  

45 
And after that what is the photo that you have?---Mostly All Females.  
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That's correct?---That one.  

That photo, that was taken by you?---Yes, that was taken by me, yes.  

And in relation to 

 
you see the carcasses are held up by hooks?---Yes. 5  

A rail?---Yes.  

Is that, when you said that the carcasses were taken out, do they put a rail or a line 
through those and just drag off the - - -?---Yes, they do.  They hook a 

 

they hook a 10 
rail on 

 

a short rail on to the truck and they just pull the carcasses along that rail.  

They slide them out and into the refrigerator?---Yes, and slide them on to the truck, 
yes.  You ll notice if there s two kangaroos on each hook.  

15 
And then in March 2006 the next photo?---Yes, that was taken by me in another 
chiller box.  There are two people in that photo, one is a private detective and the 
other one on the right-hand side is a kangaroo shooter.  

And the next photo called Contamination?---Yes.  That s a pig with a lot of mud and 20 
faeces on it hanging next to kangaroo carcasses in the same chiller box.  

And so when you refer to contamination, is that what you are referring to?---Yes.  
That s what I mean, yes.  Contamination, cross-contamination from one animal to 
another. 25  

MS PEPPER:  Well, again I - - -   

THE D.PRESIDENT:   Yes, I understand.  
30 

MS PEPPER:   Thank you.  

MS PEPPER:   Sorry.  That subject - - -   

THE D.PRESIDENT:   Mr O'Brien through Mr Baird s question has defines what he 35 
means by contamination.  It does not mean - - -   

MS PEPPER:   If it is put on that basis.  

THE D.PRESIDENT:   Yes. 40  

DR PERRY:   Deputy President, if I might just interject for a moment.  There is a 
more fundamental question which is the relevance of any of this material as to 
hygiene and cross-contamination and the like.  It is not immediately apparent nor 
apparent on reflection as to how any of this evidence has any bearing we would say, 45 
with respect, on the criteria which the Tribunal ultimately has to apply.    
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THE D.PRESIDENT:   Well, Mr Baird, do you have many more questions from Mr 
- - -   

MR BAIRD:   No.  I was going to ask Mr O'Brien in relation to the swabs that were 
taken, on what basis he has formed his conclusion in paragraph 16. 5  

MS PEPPER:   Your Honour, just the ping ponging in terms of objection.  I made 
this objection earlier.  I shall reiterate that.  It simply is not relevant to the issues that 
this Tribunal has to determine pursuant to the legislative regime that the applicant 
has so very carefully taken you through in opening.  This is a hygiene matter, that is 10 
a matter that is really raised by the relevant hygiene authorities in New South Wales.  

THE D.PRESIDENT:   Where does all this fit in?   Assume that these things are 
riddled with E.colis, so what, in terms of the statutory scheme that we have to apply.  

15 
MR BAIRD:   Well, we would say it could go to the residual discretion of the 
Tribunal that if the Tribunal was satisfied that the processing or handling of these 

 

I 
should say the handling of the carcasses for a variety of 

 

in this particular way is 
unhygienic or not - - -   

20 
THE D.PRESIDENT:   Well, in the instances in March 2006, I mean, you don t seek 
to establish any general and universal proposition that the mechanisms within the 
kangaroo shooting industry are inherently unhygienic.  Doesn t this evidence lead to 
no more than a conclusion that in some instances Mr O'Brien gives evidence from 
which it might be inferred that in those instances there were unacceptable levels of 25 
contamination and assume that to be the case, so what?  

MR BAIRD:   Well, one of the issues is that this is 

 

one of the submissions that we 
will make is that it is largely a self regulated industry.  

30 
THE D.PRESIDENT:   Yes.  

MR BAIRD:   Despite the contentions by the joined party that they exercise a 
significant degree of control over the industry and the Tribunal can have regard to 
instance of unhygienic circumstances issues of 

 

and more broadly the issue of short 35 
necks and - - -   

THE D.PRESIDENT:   Hang on. Sorry.  

MR BAIRD:   But going to the hygienic matter - - -  40  

THE D.PRESIDENT:   The short necks are all about head shots and deck shots, 
aren t they?  

MR BAIRD:   Which is the compliance to the code.  Going to the issue of the 45 
hygiene and the keeping of the product in an appropriate way we say that that can go 
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to the Tribunal s 

 
must weight in the Tribunal s decision as whether or not this is an 

industry and will comply with a code.  

THE D.PRESIDENT:   All right. Well, where does that contention reflect in your 
statement of facts and contentions there, because that to me is the key to it.  If it is 5 
put there it is relevant because it is a contention that you advance.  

MR BAIRD:   Yes.  The highest I can take it is that paragraph 69 of our contentions  
- - -   

10 
THE D.PRESIDENT:   That is the shooting code of practice, isn t it?  

MR BAIRD:   Yes, and the highest I can take that is this is evidence that the same 
people that undertake compliance with a code of practice are also allowing what, in 
the opinion of Mr O'Brien, are some hygienic practices.  The code itself does not deal 15 
with the treatment of the carcasses.  That just deals with the treatment of or the 
killing of - - -   

THE D.PRESIDENT:   That, I assume, is the subject of some regulation at the state 
level by the joined party, somewhere within there.   20   

MR BAIRD:   Yes, I believe that is the case and there is evidence in relation to 
compliance actions undertaken on behalf of the joined party or taken by the joined 
party in relation to - - -   

25 
THE D.PRESIDENT:   As it seems to me, if you had wanted to put on a contention 
to the effect that the Tribunal ought find that there is an absence of proper hygienic 
treatment which puts Australia s export reputation at risk and the like, Ms Pepper s 
side could have put on evidence to rebut that contention.  I mean, at the moment we 
have got some evidence from Mr O'Brien and from other witnesses of instances and 30 
it doesn t seem to me as at present advised that it has a relevance on the case that you 
have advanced beyond an instance that there are instances where there has been less 
than hygienic treatment and putting the evidence at its highest.  

MR BAIRD:   What we would say is that under the plan, action 6 talks about 35 
compliance, regular and opportunistic compliance and under that, 6.2 talks about 
chiller premises are inspected on an average every three months to ensure 
compliance with New South Wales legislation and licence conditions.  

THE D.PRESIDENT:   But that is like saying there is a haystack out there and we 40 
have hidden a couple of needles in it and it s Ms Pepper s fault that she didn t find 
the needles.  You are supposed to at least put labels on the needles so that she knows 
what she is looking for.  

MR BAIRD:   I hear what the Tribunal is saying. 45  
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THE D.PRESIDENT:   The evidence of Mr O'Brien makes reference to instances of 
what at best might be described as unhygienic practices within the treatment of 
kangaroo carcasses.  Objection has been taken to the eliciting of further evidence in 
chief about that matter, as it seems to us in the absence of an allegation on the part of 
the applicant or a contention on the part of the applicant that there is systemic failing 5 
in the hygienic treatment of kangaroo carcasses.  We ought not reach any conclusion 
about that and ought treat the evidence of Mr O'Brien elicited to date on this aspect, 
assuming it otherwise to be admissible, to be simply background to the observations 
which he makes.    

10 
We would not be minded to permit any greater departure from the applicant s 
statement of facts and contentions filed as long ago as September 2007.  Does that 
deal with the objection on your side, Ms Pepper?  

MS PEPPER:   It does.  May it please the Tribunal. 15  

DR PERRY:   Yes.  Yes, thank you.  

MR BAIRD:   Mr O'Brien, if I could take you to paragraph 20 of your statement?---I 
haven t got a 20.  I ve got an 18. 20  

Is that the - - -?---No, it s a bit different, I think, this one.  

THE D.PRESIDENT:   Have you finished with the photos for a while?  
25 

MR BAIRD:   It s just the one photo about the roadside grass.  

THE D.PRESIDENT:   Okay.  Well, we will show him the original.  Paragraph 20.    

MR BAIRD:   Mr O'Brien, that paragraph 20, is that 

 

I may ask you to do this again.  30 
You might have to look at the statement that you ve sworn.  Do you have a copy of 
the statement with your signature?---Yes.  

And there is a stamp saying:  received 25 September 2007?---That's right, yes.  
35 

Do you see that?  Is that the statement that you have made for the purpose of 
evidence in this Tribunal?---That's right, yes, yes.  

Can I take you to paragraph 20 of your statement?---Yes.  It s actually half of 

 

it s 
actually 18 on my statement that I printed off but its 20 on this one;  same statement, 40 
same paragraph.  It s just a different number.  

Same paragraph with a different number.  

THE D.PRESIDENT:   Mr O'Brien, put aside the earlier draft otherwise we will 45 
confuse it more than we presently are confused.  So we are operating on the basis of 
exhibit 3 and paragraph 20 your attention has been drawn to. 
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MR BAIRD:   And can I take you to a photograph that you have got:  Roadside 
grass, Walgate, Narrabri Road, March 2006?---Yes.   

You make a statement that 

 
is that the photograph that refers to - - -?---That's right.   

I took that - - -  5  

- - - that paragraph?---I took that photograph, yes.  

And can I ask you on what basis you draw your conclusion in paragraph 20 that:  
10 

Six to eight road kills and only in the far eastern areas which indicates to me 
there are hardly any kangaroos left in that area, this area of New South Wales.  

DR PERRY:   Your Honour, we object to that on the basis that there has been plenty 
of an opportunity in filing the witness statement for that evidence to be made 15 
apparent and it is inappropriate at this very late stage for that evidence to be sought 
to be elicited now.  

THE D.PRESIDENT:   Does Mr O'Brien in any event have the qualifications to give 
that evidence?  Is what he says anything more than comment? 20  

MR BAIRD:   Well, it might be common knowledge.  

DR PERRY:   Your Honour, this is part of - - -   
25 

THE D.PRESIDENT:   Just a moment.  

DR PERRY:   I am sorry.  

MR BAIRD:   Mr O'Brien has given evidence that he has been involved in wildlife 30 
protection issues for a period of time.  

THE D.PRESIDENT:   Yes, but does that mean that - - -   

MR BAIRD:   I m asking - he has made the statement in the affidavit.  I am asking to 35 
the basis on which he draws that conclusion.  

THE D.PRESIDENT:   Well, I mean, the basis is obvious.  He has only seen six or 
eight road kills.  That indicates to him that there aren t any kangaroos on the roads 
able to be cleaned up by passing traffic.  But beyond that can you take it any further?  40 
Doesn t the question come down to what does the evidence demonstrate from 
surveys conducted by the joined parties people?  What does it say about the number 
of kangaroos and Mr O'Brien may draw that conclusion whether - as at present 
advised, I find it difficult to accept if that were to contradict what the evidence is in 
the joined party it would be fairly long bow to contradict the evidence on the basis of 45 
that observation, would it not?  
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MR BAIRD:    And I would agree with that conclusion, the Tribunal s conclusion.  
What we are saying is that this statement actually is the ground proofing if you like 
of the experts because that is where we get into the dispute as to the conclusions of 
what those surveys and transects and estimates mean.  

5 
THE D.PRESIDENT:   Dr Perry, what we propose to do is permit the question to be 
asked provisionally but if it creates impossibilities for your side and Ms Pepper s 
side to deal with, we will perhaps not admit it, that is to say we will defer ruling on it 
for the moment but permit the question to be asked and make a ruling at a later stage 
once your side has had a chance to consider this - - -  10  

DR PERRY:   Deputy President, may I just indicate though that there is a further 
problem and that is that this morning I understood it to be clearly said that the 
information contained in the surveys about kangaroo numbers were not in dispute 
and nor was the appropriateness of the surveys in dispute, yet this evidence would 15 
seem to be being led contrary to that very clear concession made this morning.  

THE D.PRESIDENT:   I appreciate that and perhaps ultimately if we do admit the 
evidence it will be irrelevant but for the moment at least I think we should proceed 
on the basis that we will reserve our decision on it and allow the question to be asked 20 
and determine ultimately your side having had an opportunity to consider the basis 
upon which the opinion is put forward.  

DR PERRY:   Thank you very much.  
25 

MR BAIRD:   If the Tribunal pleases.  Mr O'Brien, I asked you in relation to 
paragraph 20 on what basis you made that statement that:  

We only saw six or eight road kills and only in the far eastern areas which 
indicates to me there are hardly any kangaroos left in this area of New South 30 
Wales.  

?---Can I say that I spent four years in Condobolin in New South Wales in 1980, 
early 1980, and it was impossible to drive anywhere at night because of the number 
of kangaroos on the road.  If anybody wanted to go fishing, bird watching, whatever, 35 
you had to drive in the daylight because there were so many kangaroos on the road it 
was impossible to drive at night.  The situation has completely changed now in 2006.  
The kangaroos are not there.  

I have no further questions. 40  

THE D.PRESIDENT:   Dr Perry.  Sorry.  Mr Baird, high levels of faecal coliforms.  

MR BAIRD:   Yes.  Sorry I - - -   
45 

THE D.PRESIDENT:   Is there any basis for the admission of that evidence?  
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MR BAIRD:   I took the Tribunal s ruling in relation to the hygiene to apply to that 
evidence.  

THE D.PRESIDENT:   All right.  
5 

MR BAIRD:   In accordance with the Tribunal s ruling it could go no further than 
- - -   

THE D.PRESIDENT:   Well, I mean there is a statement of that but at the moment 
there is no evidence that Mr O Brien has any basis for offering that opinion.  Now, I 10 
don't know whether it is high or not but Mr O'Brien says so.  That is evidence of 
occasional or incidental contamination.  

MR BAIRD:   Yes.  
15 

THE D.PRESIDENT:   But did you intend, or do you proffer Mr O'Brien as having 
any qualification greater than that that he has indicated?  

MR BAIRD:   No.  
20 

THE D.PRESIDENT:   All right.  

MR BAIRD:   And again the only question I could ask him is if someone had spoken 
to him as a result of those tests but I apprehend that would be covered 

 

in my 
understanding it was covered by the Tribunal s previous ruling as to the height to 25 
which it could go showing incidental or occasional contamination.  

THE D.PRESIDENT:   All right.  Dr Perry.  

DR PERRY:   No, we have no questions of this witness, thank you. 30  

THE D.PRESIDENT:   Ms Pepper.  

MS PEPPER:   I just have one or two, Deputy President.  
35  

<CROSS-EXAMINATION BY MS PEPPER [12.54 pm]   

MS PEPPER:   Mr O'Brien, just turning back to the evidence that you just gave to the 40 
Tribunal in relation to paragraph 20 of your affidavit.  Now, neither you nor your 
organisation, Wildlife Protection Association of Australia, have based what you had 
put in paragraph 20 on any surveys or studies, have you?---No.  

Now,  I am going to the evidence that you have given in paragraph 17 to the Tribunal 45 
earlier and this in relation to, if you recall, Mr O'Brien, the evidence about the neck 
shots and the short necks?---Yes. 
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You have indicated a few photos.  You demonstrated to the Tribunal some photos 
you had taken.  I take it you have never shot a kangaroo before, have you?---I have.  

You have.  You re not a trapper though, are you?---You mean a shooter?  
5 

That's right?---A shooter;  no, not now.  I used to be.  I used to have a gun licence.  I 
used to shoot foxes.  

Well, you would be aware, of course, that it is quite common, isn t it, that head shots 
can enter through the head and exit through the neck?---Well, it s quite common for 10 
a head shot to blow the jaw off a kangaroo too.  I mean, it s quite common for them 
to miss the head and shoot the neck.  It happens.  

So the answer to my question is yes?---Yes.  
15 

Thank you.  Indeed, you ve never dressed a kangaroo, have you?---Never what?  

Dressed a kangaroo?---No, I haven t.  

Thank you.  Just in relation to paragraph 13 in the evidence that you ve given there 20 
about the minimum sale weight, you, and I believe that this is evidence that you have 
given in relation to the inspections of the chiller boxes?---Yes.  

You didn t weigh all of those small animals, did you?---No.  
25 

And, finally, Mr O'Brien, the matters that you deposed to in your affidavit, they are 
based only on observations made as a result of four trips around New South Wales 
that you refer to in paragraph 3 of your affidavit.  Is that right?---My personal 
observations, yes.  

30 
Based on those four trips?---Yes.  

Nothing further.  

THE D.PRESIDENT:   Can I ask you this, Mr O'Brien?  At paragraph 20 you talk 35 
about your observations.  What time of day were you making those 
observations?---I m sorry?  

What time of day?---It was probably about midday where we saw 

 

when I took the 
photo of the grass, you mean? 40  

Do you accept the proposition that kangaroos are more likely to be found grazing by 
the roadside early in the morning, late in the afternoon, early evening?---Yes, and we 
did a number of trips.  One trip we did was about 200 kilometres and we got back to 
Burke about midnight and I think we saw something like 20 kangaroos. 45  

Anything arising from that, Ms Pepper? 




